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Court of Appeals of the District of Columbia. 


No. 3*240. 

Aaron P. Prioleau, Appellant, 

vs. 

South Trimble. 


a Supreme Court of the District of Columbia. 

At Law. No. 60800. 

Aaron P. Prioleau, Plaintiff, 
vs. 

South Trimble, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the Citv of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Amended Declaration. 

Filed November 23, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. No. 60800. 

Aaron P. Prioleau, Plaintiff, 


South Trimble, Defendant. 

Now comes the above named plaintiff with leave of the Court first 
had and obtained and files herein his amended declaration. 

The plaintiff sues the defendant, for that heretofore, to wit, on the 
first day of December 1913, the defendant, for a long time prior 
thereto as well as subsequent to said first day of December 1913, held 
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2 AARON 1\ PRIOLEAU VS. SOUTH TRIMBLE. 

the office of Clerk of the House of Representatives of the Congress 
of the Uni (‘<1 States of America, and was Do Jure the Clerk of the 
'House of Representatives of the Sixty-third Congress of the I nited 
States of America, that as such Clerk, it was the duty of the defendant 
to receive the papers and writ on test mony from Contestants and 
Contestees in cases of election contests coming up to the Sixty-third 
'Congress from the different States ot the l nited States of America tor 
sea's in the House of Representatives ot the Sixty-third ( ongress and 
to have said papers and written testimony of contested election cases 
printed by the Public Printer under the direction of the defendant, 
Clerk as aforesaid, and to forward by mail two copies of the printed 
record to the Contestant and to the Contestee and to lay the printed 
record of contested election cases before the Klection Committees ot the 
Sixty-third Congress at the earliest opportunity; that plaintiff 

2 was the Republican Candidate tor a seat in the Sixty-third 
Congress of the United States ot America from the first Con¬ 
gressional District of the State of South Carolina in the election Held 
on the fifth day of November 1012, that Hon. George S. Legare was 
the Democratic Candidate in said election, that plaintiff in due time 
as required by law notified the lion. George S. Legare in writing that 
plaintiff would contest the right of Hon. George S. Legare to a seat in 
‘the Sixty-tlunl Congress ot the l nited States ot America, that there¬ 
after, the Hon. George S. Legare, died, to wit, on or about the 31st 
day of January 1913. That subsequently, to wit, on or about the 
29th day of April 1913, a pretended special Congressional Election, 
unauthorized by law, was held in the first Congressional District of 
the State of South Carolina to fill the pretended vacancy created by 
the death of Hon. George S. Legare, that plaintiff was the Republican 
Candidate and Hon. Richard S. Whaley was the Democratic Candi¬ 
date in said pretended and unauthorized election held on or about the 
said 29th day of April 1913, that plaintiff in due time as required by 
law in election contests, served written notice on Hon. Richard S. 
Whaley that plaintiff would contest the Hon. Richard S. Whaley’s 
right to a seat in the Sixty-third Congress of the United States of 
America, that in due time as required by law the necessary notices 
were given to each contestee and the necessary testimony as required 
by law was taken in plaintiff’s contest against the righr of Hon. 
George S. legare and Hon. Richard S. W halcy to a seat in the SixD- 
third Congress, and on or about the 2 / th day of October 1913, plain¬ 
tiff forwarded by registered mail in an envelope addressed to the de¬ 
fendant, being Clerk of the House of Representatives at Wash- 

3 ington, D. C., the papers and testimony in plaintiff’s contest 
against the right of Hon. George S. Legare to a seated the 

Kixtv-third Congress as required by law, and on or about the 27th day 
of October 1913, plaintiff forwarded by registered mail in a separate 
envelope addressed to the defendant, Clerk of the House of Repre¬ 
sentatives at Washington, D. C., the papers and testimony in plain¬ 
tiff's contest against the right of lion. Richard S. halev to a seat in 
the Sixt/i-third Congress as required by law, that the defendant, 
Clerk as aforesaid, received both envelopes containing the papers and 
testimony in plaintiff s case against the right of the Hon. George S. 
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Legare and in plaintiff’s ease against the right of the lion. Richard S. 
Whaley and it thereby became and was the duty of the defendant to 
plaintiff to have all plaintiff’s papers and testimony received by him 
printed by tlie Public Printer under defendant’s direction and to mail 
two copies of the printed record to plaintiff and to lay the printed rec¬ 
ord of plaintiff’s contest before the Elections Committee of the 
Sixty-third Congress at the earliest opportunity hut the defend¬ 
ant wholly disregarded and ignored his duty to plaintiff, a Contest¬ 
ant for a seat in the Sixty-third Congress in that the defendant did 
not have plaintiff s papers and testimony printed by the Public 
Printer under his direction, defendant did not mail two copies 
of the printed record of plaintiff’s contest to plaintiff and de¬ 
fendant did not lay the printed record of plaintiff s contest for a seat 
in the Sixty-third Congress before the Elections Committee ot said 
Congress at the earliest opportunity as it was defendant’s duty to 
plaintiff so to do, that hv the neglect and failure of the defendant to 
have plain (id’s papers and testimony printed by the 1 ublic Piintei 
under defendant’s direction and to mail two copies thereof to' 
4 Contestant and to lay the printed record of plaintiff’s contest 
for a scat before the Elections Committee of the Sixty-third 
Congress within the life of said Sixty-third Congress, the defendant 
therein 7 unlawfuilv deprived the plaintiff ot his benefits and rights of 
contest before the Sixty-Third Congress and his rights and privileges 
under the Constitution of the United States of America; that the said 
papers and testimony constituted plaintiff s record and were of great 
value and showed that plaintiff’s contest tor a seat in the Sixt/i-tlurd 
Congress was meritorious and plaintiff by reason ot the neglect and 
failure of the defendant to do his duty to plaintiff, suffered great dam¬ 
age and financial loss including the expense of taking testimony for a 
scat m the Sixty-third Congress, to wit, the sum of Iwenty Thousand 
($20 000) Dollars and plaintiff brings this suit tor the sum ot 

Twenty thousand ($20,000) 1 )o1 j^eph n ° STEW A UT, 

JAMES L. NEILL, 

Attorneys for Plaintiff. 

Demurrer to Amended Declaration. 

Filed November 29, 1918. 

******* 

The defendant says that the plaintiff’s amended declaration is had 

in substance. JAMES' T. LLOYD, 

A. LEFTWICH SINCLAIR, 

Attorneys for Defendant. 

N ote> _Among the matters of law to be argued upon the hearing 

of the foregoing demurrer are— 


L. 
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First. 

5 The plaintiff’s amended declara ion does not set forth or 

state any legal cause of* action against the defendant. 


Second. 


This Court is without jurisdiction to pass on the election of a mem¬ 
ber of the House of Representatives of the United States. 

Third. 

It does not appear in or by said amended declaration that the al¬ 
leged election contests were instituted according to the statute in such 
cases made and provided. 


Fourth. 

It does not appear in or by said amended declaration that the 
notices of contest, in said amended declaration mentioned, were given 
according to the statute in such — made and provided. 

Fifth. 

It does not appear in or by said amended declaration that the testi¬ 
mony, in said amended declaration mentioned, was taken according 
to the statute in such case made and provided. 

Sixth. 

It appears in and by said amended declaration, that the papers and 
testimony, in said amended declaration mentioned, were not trans¬ 
mitted to the defendant according to the statute in such case made 
and provided. 


Seventh. 

The defendant, as clerk of the said House of Representatives, is in¬ 
trusted by law with the exercise of judgment and discretion in respect 
of the printing of testimony taken in contested election cases, and, in 
the absence of wilfulness, malice or corruption, is not liable to 
6 any person injured as a result of the exercise of such judgment 
and discretion. 


Eighth. 

The loss alleged to have been sustained by the plaintiff is damnum 
absque injuria. 


y 
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Ninth. 


It appear by the Congressional Record, the Journal of the pro¬ 
ceedings of said House of Representatives, whereof this Court should 
take judicial notice, that said House of Representatives, on the 26th 
day of February, 1913, duly inquired into and passed upon the plain¬ 
tiff’s claim for an allowance for the expenses alleged to have been in¬ 
curred by him in the contested election cases, in said amended decla¬ 
ration mentioned, and rejected and denied the same, by reason 
whereof the said claim is res judicata. 

Tenth. 

It appears by said amended declaration that the plaintiff’s supposed 
causes of action did not, nor did either of them, aecure to the plaintiff 
within three years next preceding the date of the filing of said 
amended declaration. 

Eleventh. 


There is a misjoinder of causes of action in the said amended decla¬ 
ration. 


Twelfth. 


The said amended declaration does not state or show what amount 
of damages was sustained and is claimed under each of the said sup¬ 
posed causes of action. 

Thirteenth. 

The said amended declaration does not state or show the “expense 
of taking testimony for a seat in the Sixty-third Congress,” in said 
amended declaration mentioned. 

JAMES T. LLOYD, 

A. LEFTWICH SINCLAIR, 

Attorneys for Defendant. 


7 Supreme Court of the District of Columbia. 

Friday, December 6, 1918. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

****** * 

Upon consideration of the demurrer of defendant filed herein, to 
plaintiff’s amended declaration, it is ordered that said demurrer be, 
and the same hereby is sustained; whereupon plaintiff now in open 
Court elects to stand upon his said amended declaration. 

Wherefore, it is considered that 'plaintiff take nothing by this 
action, that defendant go hence without day, be for nothing held, 
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and recover against plaintiff the costs of his defense, to he taxed hy 

the Clerk, and have execution thereof. . 

From the foregoing the plaintiff by his Attorney in open Court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
•and the penalty of the bond for costs on said appeal is hereby hxed in 
the sum <»f Fifty dollars ($50). 


Memorandum. 

December 10, 1918.—Bond on appeal approved and filed. 

Designation of Record. 


Filed 1 lecen iber 31, 1918. 


The Clerk will please prepare a transcript of the record in the above 
entitled cause for use upon the appeal taken by Aaron 1 . 1 rtoleau to 
the Court of Appeals of the District ot Columbia. 

8 And the said Aaron P. Prioleau, appellant hereby desig¬ 

nates as the parts of the record to l>e included m the said 
transcript, as sufficient for the determination of the questions to he 
presented upon the said appeal, the following, to wit. 

Amended declaration. 

Demurrer to amended declaration. . . , , , i 

Demurrer to amended declaration sustained, judgment for detend- 

ant against plaintiff for costs, appeal noted. 

Bond for costs $50.00. 

,on Appeal *50.00 per-Jg-J STEWART, 

JAMES L. NEILL, 

Attorneys for Plaint iff. 


Assignment of Errors. 

Filed January 3, 1919. 

* 


* 


Now comes the plaintiff in the above entitled cause, by his attor- 

"T Tn VusUunin A plaintiff’s^amended declaration. 

•2'. In rendering judgment in ^^ge^^anWor^costs. 

JAMES L. NEILL, 

Attorneys for Plaintiff. 
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Supreme Court of the Disir.cl of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 8, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 60860 at Law, wherein Aaron P. 
Prioleau is Plaintiff and South Trimble is Defendant, as the same re- 
’mains upon the tiles and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of January, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
By W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 3246. 
'Aaron P. Prioleau, appellant, vs. South Trimble. Court of Appeals, 
District of Columbia. Filed Jan. 28, 1919. Henry W. Hodges, clerk. 
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11 i Gonrt of Apis of lie District of Gotalis. 

January Term, 1919. 

No. 3246. 

AARON P. PRIOLEAU, APPELLANT, 

7'S. 

SOUTH TRIMBLE, APPELLEE. 

I 

BRIEF ON BEHALF OF APPELLANT. 

This is an appeal by the appellant, Aaron P. Prioleau, 
plaintiff below, from a final judgment entered in favor 
of the appellee, South Trimble, defendant below by the 
Supreme Court of the District of Columbia sustaining 
the defendant's demurrer to the amended declaration. 

The declaration is in one count, which was amended 
so that we are only interested in the amended count. 

1 Amended Declaration. 

In the Supreme Court of the District of Columbia. 

At Law. No. 60860. 

Aaron P. Prioleau, Plaintiff, 

• r ^ w ^., i 

vs. 

South Trimble, Defendant. 

Now comes the above named plaintiff with leave of 
the Court first had and obtained and files herein his 
amended declaration. 
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( 

The plaintiff sues the defendant, for that heretofore, 
to wit, on the first day of December, 1913, the defendant, 
for a long time prior thereto as well as subsequent to said 
first day of December, 1913, held the office of Clerk of 
the House of Representatives of the Congress of the 
United States of America, and was De Jure the Clerk 
of the House of Representatives of the Sixty-third Con¬ 
gress of the United States of America, that as such Clerk, 
it was the duty of the defendant to receive the papers 
and written testimony from Contestants and Contestees 
in cases of election contests coming up to the Sixty-third 
Congress from the different States of the United States 
of America for seats in the House of Representatives of 
the Sixty-third Congress and to have said papers and 
written testimony of contested election cases printed by 
the Public Printer under the direction of the defendant. 
Clerk as aforesaid, and to forward by mail two copies of 
the printed record to the Contestant and to the Contestee 
and to lav the printed record of contested election cases 
before the Election Committees of the Sixty-third Con¬ 
gress at the earliest opportunity; that plaintiff was the 
Republican Candidate for a seat in the Sixty-third Con¬ 
gress of the United States of America from the first 
Congressional District of the State of South Carolina in 
the election held on the fifth day of November 1912, that 
Hon. George S. Legare was the Democratic Candidate 
in said election, that plaintiff in due time as required by 
law notified the Hon. George S. Legare in writing that 
plaintiff would contest the right of Hon. George S. Le¬ 
gare to a seat in the Sixty-third Congress of the United 
States of America, that thereafter, the Hon. George S. 
Legare, died, to wit, on or about the 31st day of January 
1913. That subsequently, to wit. on or about the 29th 
day of April 1913, a pretended special Congressional 
Election, unauthorized by law, was held in the first Con- 
giessional District of the State of South Carolina to fill 
the pretendeed vacancy created by the death of Hon. 
George S. Legare, that plaintiff was the Republican Can¬ 
didate and Hon. Richard S. Whaley was the Democratic 



Candidate in said pretended and unauthorized election 
held on or about the said 29th day of April 19Id, that 
plaintiff in due time as required by law in election con¬ 
tests, served written notice on Hon. Richard S. Whaley 
that plaintiff would contest the Hon. Richard S. Whaley’s 
right to a seat in the Sixty-third Congress of the United 
States of America, that in due time as required by law 
the necessary notices were given to each contestee and 
the necessary testimony as required by law taken in 
plaintiff’s contest against the right of Hon. George S. 
Legare and Hon. Richard S. Whaley to a seat in the 
Sixtv-third Congress, and on or about the 27th day of 
October 1913, plaintiff forwarded by registered mail m 
an envelope addressed to the defendant, being Clerk of 
the House of Representatives at Washington, D. C., the 
papers and testimony in plaintiff s contest against the 
right of Hon. George S. Legare to a seat in the Sixty- 
third Congress as required by law, and on or about the 
27th day of October 1913, plaintiff forwarded by regis¬ 
tered mail in a separate envelope addressed to the defend¬ 
ant, Clerk of the House of Representatives at Washing¬ 
ton'. D. C., the papers and testimony in plaintiff's contest 
against the right of Hon. Richard S. Whaley to a seat 
in the Sixty-third Congress as required by law, that the 
defendant, Clerk as aforesaid, received both envelopes 
containing the papers and testimony in plaintiff's case 
against the right of the Hon. George S. Legare and m 
plaintiff’s case against the right of the Hon. Richard S. 
Whaley and it thereby became and was the duty of the 
defendant to plaintiff to have all plaintiff’s papers and 
testimony received by him printed by the Public Printer 
under defendant’s direction and to mail two copies of 
the printed record to plaintiff and to lay the printed rec¬ 
ord of plaintiff’s contest before the Elections Commit¬ 
tee of the Sixtv-third Congress at the earliest opportu¬ 
nity but the defendant wholly disregarded and ignored 
his dutv to plaintiff, a Contestant for a seat in the Sixty- 
third Congress in that the defendant did not have plain¬ 
tiff’s papers and testimony printed by the Public Printer 


under his direction, defendant did not mail two copies 
of the printed record of plaintiff’s contest to plaintiff and 
defendant did not lay the printed record of plaintiff’s 
contest for a seat in the Sixty-third Congress before the 
Elections Committee of said Congress at the earliest op¬ 
portunity as it was defendant’s duty to plaintiff so to do, 
that by the neglect and failure of the defendant to have 
plaintiff’s papers and testimony printed by the Public 
Printer under defendant’s direction and to mail two cop¬ 
ies thereof to Contestant and to lav the printed record of 
plaintiff’s contest for a seat before the Elections Com¬ 
mittee of the Sixty-third Congress within the life of said 
Sixty-third Congress, the defendant thereby unlawfully 
deprived the plaintiff of his benefits and rights of con¬ 
test before the Sixty-third Congress and his rights and 
privileges under the Constitution of the United Ctates of 
America: that the said papers and testimony constituted 
plaintiff’s record and were of great value and showed 
that plantiff s contest for a seat in the Sixty-third Con¬ 
gress was meritorious and plaintiff bv reason of the neg¬ 
lect and failure of the defendant to do his duty to plain¬ 
tiff, suffered great damage and financial loss including 
the expense of taking testimony for a seat in the Sixty- 
third Congress, to wit, the sum of Twenty Thousand 
($20,000) Dollars and plaintiff brings this suit for the 
sum of Twenty Thousand ($20,000) Dollars, besides 
costs. 

Joseph H. Stewart, 

James L. Neill, 

Attorneys for Plaintiff. 

★ * ♦ * * 

The defendant says that the plaintiff’s amended dec¬ 
laration is bad in substance. 

I 

James T. Lloyd, 

A. Leetwich Sinclair, 

Attorneys for Defendant. 



Noth —Among the matters of law to be argued upon 
the hearing of the foregoing demurrer are— 

First. 

* 

The plaintiff’s amended declaration does not set forth 
or state any legal cause of action against the defendant. 

Second. 

This Court is without jurisdiction to pass on the elec¬ 
tion of a member of the House of Representatives of the 
United States. 

i 

Third. 

I 

It does not appear in or by said amended declaration 
that the alleged election contests were instituted accord¬ 
ing to the statute in such cases made and provided. 

Fourth. 

( 

It does not appear in or by said amended declaration 
that the notices of contest, in said amended declaration 
mentioned, were given according to the statute in such— • 
made and provided. 

Fifth. 

It does not appear in or by said amended declaration 
that the testimony, in said amended declaration men¬ 
tioned, was taken according to the statute in such case 
made and provided. 



Sixth. 


i 

i 

It appears in and by said amended declaration, that the 
papers and testimony, in said amended declaration men¬ 
tioned, were not transmitted to the defendant according 
to tlie statute in such case made and provided. 

I 


Seventh. 


The defendant, as clerk of the said House of Repre¬ 
sentatives, is intrusted by law with the exercise of judg¬ 
ment and discretion in respect of the printing of testi¬ 
mony taken in contested election cases, and, in the ab¬ 
sence of wilfulness, malice or corruption, is not liable to 
any person injured as a result of the exercise of such 
judgment and discretion. 


Eighth. 


i 


The loss alleged to have been sustained by the plaintiff 
is damnum abseque injuria. 


Ninth. 


! 


It appears by the Congressional Record, the Journal of 
the proceedings of said House of Representatives, where¬ 
of this Court should take judicial notice, that said House 
of Representatives, on the 26th day of February, 1913, 
duly inquired into and passed upon the plaintiff’s claim 
for an allowance for the expenses alleged to have been 
incurred by him in the contested election cases, in said 
amended declaration mentioned, and rejected and denied 
the same, by reason whereof the said claim is res judicata. 
; s / 

Tenth. 


It appears by said amended declaration that the plain¬ 
tiff’s supposed causes of action did not, nor did either of 
them, accrue to the plaintiff within three years next pre¬ 
ceding the date of the filing of said amended declaration. 




Eleventh. 

There isa misjoiner of causes of action in the said 
amended declaration. 

Twelfth. 

The said amended declaration does not state or show 
what amount of damages was sustained and is claimed 
under each of the said supposed causes of action. 

Thirteenth. 

The said amended declaration does not state or show 
the “expense of taking testimony for a seat in the Sixty- 
third Congress.” in said amended declaration mentioned. 

James T. Lloyd, 

A. Leftwich Sinclair, 

Attorneys for Defendant. 

From the order of the Court sustaining the demurrer, 
plaintiff elected to stand upon his amended declaration 
and in open court noted an appeal to the Court of Ap¬ 
peals of the District of Columbia. (R. p. 6.) 

Question Involved. 

The question involved is the sufficiency of the amended 
declaration. 

Assignment of Errors. 

The plaintiff in the above entitled cause, on appeal to 
the Court of Appeals of the District of Columbia, as¬ 
signs the following errors: 

1. In sustaining the demurrer to the plaintiff’s amend¬ 
ed declaration. 

2. In rendering judgment in favor of the defendant 
for costs. 



Argument. 


In considering the sufficiency of the amended declara¬ 
tion, we must keep within the statement of facts therein 
alleged; the facts well pleaded are admitted by the de¬ 
murrer. 

1. The ' ‘cause of action,” in suits for damages aris¬ 
ing from negligence, is the act done or omitted to be done 
by the defendant, affecting the plaintiff, which cause a 
grievance for which the law gives a remedy. 

Lee vs. Republic Iron & Steel Co.. 241 Ill., 372. 

A “cause of action” is a wrong. It may arise from 
the refusal to respond to an obligation. It is also defined 
as a matter for which an action may be brought; the 
ground on which an action may be sustained and the 
fact or combination of facts which give rise to a right 
of action. 


Jerome vs. Rust, 2.4 South Dakota, 400. 

A “cause of action” arises out of an antecendent pri¬ 
mary right and corresponding duty and the breach of the 
right and duty by the person on whom the duty rests; 
the primary right and duty and the wrong together con¬ 
stitute the cause of action in the legal sense. 

r 

McKee vs. Dodd. 152 Cal., 637. 

2. There is no averment in the amended declaration 
upon which the court would be required to pass upon 
the election of the plaintiff as a member of the House of 
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Representatives of the United States. The amended dec¬ 
laration sets forth no ground for such contention, and 
contains no averments that would justify the court in 
passing an order respecting the status of the plaintiff as 
an elected member of the House of Representatives. The 
only question presented, is the failure of the defendant in 
performing his statutory duty to the plaintiff as a con¬ 
testant for a seat in the House of Representatives. Plain¬ 
tiff had a constitutional right to stand for election to a 
seat in the House of Representatives. 

i 

“The House of Representatives shall be com¬ 
posed of members chosen every second year by 
the people of the several states. U. S. Constitu¬ 
tion, Article I, Section 2.” 

3, 4 and 5. The amended declaration alleges that 
plaintiff in due time, as required by law, notified Hon¬ 
orable George S. Legare that plaintiff would contest the 
right of said Honorable George S. Legare to a seat in the 
Sixty-third Congress. It also alleges that plaintiff in due 
time, as required bv law, served written notice on Hon¬ 
orable Richard S. Whaley that plaintiff would contest 
Honorable Richard S. Whaley’s right to a seat in the 
Sixty-third Congress, that in due time, as required by 
law, the necessary notices were given to each and the 
testimony as required by law was taken in plaintiff s con¬ 
test and forwarded by registered mail to the defendant, 
being Clerk of the House of Representatives, and the 
same was received by him in Washington, D. C. These 
steps are required bv law in contested election cases, and 
when the notices, papers and testimony were received by 
the defendant it constituted the plaintiff’s record. 


“Whenever any person intendss to contest an 
election of any Member of the House of Repre¬ 
sentatives of the United States, he shall, within 
thirty days after the result of such an election 
shall have been determined by the officer or board 
of canvassers authorized by law to determine the 
same, give notice in writing to the Member whose 
seat he designs to contest, or his intention to con¬ 
test the same, and, in such notice, shall specify 
particularly the grounds upon which he relies in 
the contest.’* (R. S. Sec. 105.) 

(>. The amended declaration alleges that plaintiff’s pa¬ 
pers and testimony were forwarded to the defendant, as 
required bv law. 

“Be it enacted by the Senate and House of Rep- 
sentatives of the United States of America in 
Congress assembled, That Section one hundred 
and twenty-seven of the Revised Statutes of the 
United States be so amended as to read as fol¬ 
lows : 

“ ‘All officers taking testimony to be used in a 
contested election case, whether by deposition or 
otherwise, shall, when the taking of the same is 
completed and without necessary delay, certify 
and carefully seal and immediately forward the 
same, bv mail or by express, addressed to the 
Clerk of the House of Representatives of the 
United States. Washington, District of Columbia; 
and shall also indorse upon the envelope contain¬ 
ing such deposition or testimony the name of the 
case in which it is taken, together with the name 
of the party in whose behalf it is taken, and shall 
subscribe such indorsement. 

“ ‘The Clerk of the House of Representatives, 
upon the receipt of such deposition or testimony, 
shall notify the contestant and the contestee, by 
registered letter through the mails, to appear be- 





fore him at the Capitol, in person or by attorney, 
at a reasonable time to be named, not exceeding 
twenty days from the mailing of such letter for 
the purpose of being present at the opening of the 
sealed packages of testimony and of agreeing 
upon the parts thereof to be printed. Upon the 
day appointed for such meeting the said Clerk 
shall proceed to open all packages of testimony in 
the case in the presence of the parties or their at¬ 
torneys, and such portions of the testimony as the 
parties may agree to have printed shall be printed 
by the Public Printer, under the direction of the 
said Clerk; and in case of disagreement between 
the parties as to the printing of any portion of 
the testimony the said Clerk shall determine 
whether such portion of the testimony shall be 
printed; and the said Clerk shall prepare a suit¬ 
able index to be printed with the record. And 
the notice of contest and the answer of the sitting 
member shall also be printed with the record. 

“ ‘If either party, after having been duly noti¬ 
fied, should fail to attend by himself or by an at¬ 
torney, the Clerk shall proceed to open the pack¬ 
ages, and shall cause such portions of the testi¬ 
mony to be printed as he shall determine. 

“ ‘He shall carefully seal up and preserve the 
portions of the testimony not printed, as well as 
the other portions when returned from the Pubic 
Printer, and lay the same before the Committee 
on Elections at the earliest opportunity. As soon 
as the testimony in any case is printed the Clerk 
shall forward by mail, if desired, two copies there¬ 
of to the contestant and the same number to the 
contestee; and shall notify the contestant to file 
with the Clerk, within thirty days, a brief of the 
facts and the authorities relied on to establish his 
case. The Clerk shall forward by mail two copies 
of the contestant’s brief to the contestee, with like 

notice. ■ 



12 


‘ T pon receipt of the contestee’s brief the 
Clerk shall forward two copies thereof to the con¬ 
testant, who may, if he desires, reply to new mat¬ 
ter in the contestee’s brief within like time. All 
briefs shall he printed at the expense of the par¬ 
ties. respectively, and shall he of like folio as the 
printed record; and sixty copies thereof shall be 
filed with the Clerk for the use of the Committee 
on Elections.’ ” Approved March 2, 1887. 

7. In the event of a disagreement between the contes¬ 
tant and the contestee, or their representatives, as to the 
parts of the testimony to be printed, when the testimony 
is opened, he Clerk of the blouse of Representatives may 
exercise his judgment in the premises. See Act of 1887. 
The Act does not authorize the Clerk of the House of 
Representatives to suppress the testimony of a contestant 
for a seat. In suppressing the plaintiff’s testimony, no¬ 
tices and papers, the defendant suppressed the plaintiff’s 
contest for a seat in the Sixty-third Congress. 

8. The loss is not only a financial loss to the plaintiff 
but the failure of the defendant to do his statutory duty 
to the plaintiff constituted on the part of the defendant 
a denial to plaintiff of his constitutional right to become 
a member of the House of Representatives. (U. S. Con¬ 
stitution, Art. I, Sec. 2.) 

Plaintiff paid out a large sum of money in getting to¬ 
gether and taking his testimony in his contest for a seat 
in the Sixty-third Congress, which has become a loss to 
him by the failure of the defendant. 

The elements of a cause of action are, first, a breach 
of duty owing by one person to another; and second, a 
damage resulting to the other from the breach. Damage 
where no duty is violated is damnum absque injuria; a 



neglect of dutv, where no loss occurs, is equally incap- 

o ~ 

able of giving a right of action. 

Post vs. Campan, 42 Mich. 06. 

“That hereafter no contestee or contestant for 
a seat in the House of Representatives shall he paid 
exceeding two thousand dollars foi expenses in 
the election contest, and before any sum whatever 
shall be paid to the contestant or contestee for 
expenses of election contest, he shall file with the 
Clerk of the Committee on Elections a full and 
detailed account of his expenses, accompanied .by 
the vouchers and the receipt for each item, which 
amount and vouchers shall be sworn to by the 
party presenting the same and no charges for 
witness fees shall be allowed in said account un¬ 
less made in strict conformity to Section 128, Re¬ 
vised Statutes of the United States, Statutes at 
Large, Vol. 20, page 400.” 

Defendant's failure and neglect to print plaintiff s rec¬ 
ord in his contest for a seat in the Sixty-third Congress 
prevented the plaintiff from getting his contest before 
the Election Committee of said Congress and thereby de¬ 
prived plaintiff of the allowance mentioned in the above 

Statute. This is one item of damage. 

!) This objection introduces matter outside of the 
record, it is not set up in the amended declaration, and 
it is not properly a ground for a demurrer. If it were 
true, it ought to be set up by way of a plea, not by way 
of a demurrer. For the information of the court, we de¬ 
sire to say that this contest was suppressed by the defend¬ 
ant in failing to carry out his statutory duty to plaintiff, 
and his suppression prevented this contest from coming 


before the House of Representatives for action. The 
House has not acted in this contest on account of its sup¬ 
pression by the defendant, it cannot, therefore, be res 
adjudicata. This contest did not reach the House, it was 
suppressed by the defendant. 

10. There is no averment in the amended declaration 
showing the date on which the right of action accrued. 
The only facts before the court are those set forth in the 
amended declaration. Under the rules of pleading, de¬ 
fendant is prohibited from raising, by way of a demur¬ 
rer, a defense of the Statute of Limitation. A defense 
by way of the Statute of Limitation should be made by 
way of a plea setting up the facts constituting the bar. 

“The Statutes of Limitation to be available 
must be pleaded." This is the English rule. 

Puckel vs. Moore, Vent 191. 

Gould vs. Johnson, 2 Ld. Ray, 838. 

Kirkman vs. Siborn, 4 Mu. & W. 339. 

The same ruling with regard to the Statute of Lim¬ 
itations has prevailed in the L T nited States Courts and in 
nearly all the state courts. 

Upton vs. McLaughlin. 105 L T . S. 040. 044. 

Storm vs. U. S.. 94 U. S. 70. 

Capen vs. Woodrow, 51 Vt., 100. 

Sands vs. St. John, 30 Barb. (N. Y.) 028. 

Boyce vs. Christy, 47 Mo. 70 . 

Adams vs. Tucker, 0 Colo. App. 393, 390, 397. 

It has always been the established rule that if the de¬ 
fendant desires to avail himself of the Statute of Limita- 
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tion as a bar to the demand in suit, he must plead the de¬ 
fense. He cannot demur to the declaration even where 
it appears on its face that the limitation prescribed by 
statutes has expired, for the principal reason that thereby 
the plaintiff would be deprived of the opportunity of re¬ 
plying, that the case was within some of the exceptions 
to the statute, or any other matter which prevent the bar 
from attaching. 

\:\ Enc. PI. and Pr., 200. Cases in note 2. 

W hen fees are paid the Clerk and the declaration is 
filed, suit is deemed to be then commenced so far as to 
arrest the running of the Statute of Limitations. 

Huysman vs. Evening Star Newspaper Co., 12 
App. D. C. 580, 598. 

11. As the matter in the amended declaration makes a 
failure on the part of the defendant in carrying out his 
statutory duty to the plaintiff, as set forth in the statute, 
the basis of the action, there is but one cause of action 
and no question of misjoinder can arise. In nearly all 
jurisdictions a demurrer for misjoinder of causes of ac¬ 
tion will lie to a declaration, complaint or petition when 
it appears on the face thereof that two or more causes of 
action have been improperly united. 

0 Enc. PI. & Pr. 340, and Cases in Note 4. 

Misjoinder of cause of action is where a good cause 
of action is shown against each of two defendants, but 
not against both jointly. 
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12 and 13. It is unnecessary, in most cases where the 
demand is unliquidated and sounds wholly in damages, 
and where there is but a single cause of action, to state 
specifically and in amounts, the different elements or items 
which go to make up the sum total of the damages. It is 
enough to claim so much in gross damages for the wrong 
done. 


5 Enc. PI. & Pr., 711, and Cases cited in Note 1. 

Joseph H. Stewart, 

James L. Neill, 

Attorneys for Plaintiff. 
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No. 3246. 


AARON P. PRIOLEAU, Appellant, 

vs. 

SOUTH TRIMBLE, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


The plaintiff alleges as error that the demurrer to plain¬ 
tiffs amended petition was sustained. 

The plaintiff’s alleged cause of action is based upon the 
alleged failure of the clerk of the House of Representatives to 
print the testimony in two contested election cases between 
the appellant herein and George S. Legare and one Richard 
S. Whaley. In order to sustain his action the plaintiff must 
show that he was elected to Congress on November 5, 1912, 
and that he was again elected on April 29, 191d, and that he 
fully complied with the statutes in conducting his contest 
against both George S. Legare and Richard S. Whaley. 



There is no statement in the declaration that the defend¬ 
ant in this ease was the clerk of the House ot Representa¬ 
tives at any time during the consideration of either ot tlie 
two contested election cases, nor that he was clerk at the 
time the defendant alleges that the testimony in the con¬ 
tested election cases was mailed to him. 1 nless the defend¬ 
ant was the clerk at the time the testimony is alleged to have 
keen mailed to him, he could in no way Ik* liable for dam¬ 
ages. 

In contested election cast's, in the House ot Representa¬ 
tives, the contestant is required, within thirty ( 80 ) days after 
the result of an election has been determined by the hoard 
of canvassers authorized by law, to give notice in writing to 
the member whose seat lit* contests ot his intention to contest 
the same, and such notice shall specify particularly the 
ground on which he relies in the contest. 

Compiled Statutes of l\ S., 1918, section 101. 

In this case the declaration does not show that the vote 
was canvassed by any ollicer or board of canvassers author¬ 
ized to determine the same, either after the election of No¬ 
vember ’>, 191*2, nor after election of April *29, 1918, nor that 
within thirty (80) days alter the determination of the result 
of either of said elections that the contestant, the plaintiff 
herein, gave notice of his intention of contest to the con¬ 
test ee. The plaintiff herein does not allege that he was 
elected to Congress at either of said elections, nor does not 
declare who was elected to Congress at said elections. I nless 
there is an allegation that plaintiff was elected to Congress he 
could not recover in this action under the pleading. 

The declaration does not aver that within thirty (80) days 
after the determination of the result of either of said elections 
that he gave notice of his intention of contest to the contestee, 
nor does not declare that the notice which may have been 
given specified the particular ground upon which he relied 
for contest. This action is required by law. 

Compiled Statutes of U. S., 1918, section 101. 
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The plaintiff does not state that the contestee in either case 
answered such notice as may have been given; hut, on the 
contrary, in the case against George S. I vega re the plaintiff’ 
alleges that subsequently to his giving the notice, to wit: 

On January Ml, 1913, George S. Legare died. No allega¬ 
tions are made as to an answer by Richard S. Whaley. 

These answers were required by statute. An allegation 
should have been made by plaintiff' in regard to them. 

See section 102, Compiled Statutes l . S., 11)18. 


In all congressional contested elections, after the issues 
are made up hv notice of the contestant and answer of 
the contestee, the testimony is required to be taken 
within ninety (90) days. The testimony in behalf of 
contestant during the first forty (4b) days and of 
the returned member during the next forty (40) days, 
and the contestant may take rebuttal testimony dur¬ 
ing the remaining ten (10) days. Plaintiff makes no 
allegation that any testimony was taken in either of the 
contested election cases, nor that either of the contestees were 
given notice in writing of the time and place, when and 
where depositions were to be taken, nor the name of the wit¬ 
nesses to be examined, nor their places of residence, nor the 
name of the officer before whom the same was taken. All 
of these several steps are required under the statute and 
should be alleged as having been complied with by the 
plaintiff. 


See Coni]died Statutes of U. S., 
and 104. 
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All officers taking testimony to be used in contested elec¬ 
tion cases, whether bv deposition or otherwise, shall when 
the taking of the same is completed and without unnecessary 
delav, certify and carefully seal and immediately forward 
the same by mail or by express addressed to the clerk of the 
House of Representatives of the United States, Washington, 
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District of Columbia ; and shall also indorse upon the en¬ 
velope containing such deposition or testimony the name ot 
the case in which it is taken, together with the name of the 
party in whose behalf it is taken, and shall subscribe such 
indorsement. The testimony, if any was taken, in the case 
nf Ueorge S. Legare must have been taken prior to his death 
on .January Ml, HUM. If tin* statute was complied with the 
testimony was taken in the case against Richard S. \\ haley 
several months before the plaintiff alleges that the testimony 
in the contested election ease* was mailed to the clerk of the 
House of Representatives. The law requires that the testi- 

monv must be scut to tin* clerk bv the ollieer before whom 
• • 

the testimony was taken. 'The plaintiff herein alleges that 
he forwarded by registered mail to tin* clerk of the House of 
Representatives the papers and testimony in the contested 
election cases oil October '27. HUM. The statement of the 
plaintiff shows a plain violation of the statute, as the plain¬ 
tiff had no right to the possession of the papers and could not 
lawfullv secure them nor lawfullv mail them. The clerk of 
the House of Representatives would have no right to receive 
papers and act upon them if they had come to his possession 
in this unlawful manner. The clerk of the House of Repre¬ 
sentatives cannot be held responsible for the wrongful act of 
the plaintiff in this case, who assumed, according to his own 
declaration, the light to gather up such testimony and papers 
as he saw fit and mail them to the clerk of the House of Rep¬ 
resentative's. and. if the clerk had accepted and acted upon 
these papers, lie would have become a party to the plaintiff’s 
wrongdoing. The plaintiff has failed to show that he in any 
manner met the requirements of the statute in contested elec¬ 
tion proceedings and in the transmission of the alleged testi- 

iiioiiv to the defendant herein. 

«/ 


Sections l(»r> to 1<S4 inclusive of Compiled Statutes 
of United States, HU<S. 


The court has no authority to determine the right to the 
office of Representatives in Congress. The plaintiff in this 
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case has no cause of action, because the right to a seat in 
Congress is the basis of his action, and the court cannot de¬ 
termine such right. 

See article one, section live. Constitution of V. S. 

r l here is no allegation that plaintiff made inquiry of the 
clerk about the alleged testimony which was mailed to de¬ 
fendant, nor that he brought to the attention of the House 
ot Representatives, bv resolution or otherwise, the alleged 
failure of the clerk to print the testimony unlawfully oh- 
tamed and improperly and unlawfully mailed to the de¬ 
fendant. Plaintiff's remedy, if any he had, was through 
the House ot Representatives, which had jurisdiction of the 
contest cases. 

Hinds precedents, \ ol. 2, page hot). 

Plaintiff' in his amended petition states “that in due time, 
as required by law, he gave notice of his intention to con¬ 
test the right of (leorge S. Pegare to a seat in Congress, 
that in due time, as required by law," he gave notice of his 
intention to contest the right ot Richard S. W haley to a 
seat in ( ongress, “that in due time, as required by law, 
the necessary notices were given to each contestee and the 
necessary testimony, as required by law, taken in plaintiff’s 
contest. I hese several statements were conclusions of law 
and not a statement of facts. Plaintiff* should state what 
notice he gave, to whom, when, and for what they were 
given. He should state what testimony was taken, before 
what officer it was taken,and should give all the jurisdictional 
tacts which would enable the court to ascertain whether 
the statement ot facts would warrant the conclusions reached 
by the plaintiff. 

dst Chitty on Pleadings, page 335. 

Pacific Provision Co. vs. Higgins, 87 Pacific Rep., 
page 415. 

Scott vs. Chicago, 205 Ill., page 281. 

Ilanson vs. Langan, 9 N. Y. Sup. Ct., 625. 


6 


Cvc., vol. 31, page 57. 

Purdy vs. Hailey. 3 Conn., p. 438. 

Alabama vs. Harr, l 1 -> 1 . S'.. 413. 

The clerk of 11 it* House of Kc|>resentatives is given discre¬ 
tion as to tlit* printing of testimony, when properly pre¬ 
sented to 1 1 i 111 . in election contest cases, and is not liable 
for injury a> a result <»t the exercise ot that discretion, unless 
1 m* is guilty of malice or corruption in rendering his judg¬ 
ment. I he |>laintiIV does not allege that defendant s alleged 
neglect was wilful, malicious, or corrupt. It the testimony 
had been legally received by defendant, jdaintitl has not 
made allegations which entitle him to relict, it established 
as true. 

Sec. 1N4 of l . S. Compiled Statutes. PUS. 

Kendall vs. Stokes, 3 Howard. |*. Si. 

Spalding vs. \ ilas. P>1 l . S., page 4S.». 

gg Am. A Kng. Hue.. 2 ed.. 1200 to 1270, inclusive. 

Kilhourn vs. Thom|>son, 103 l . S.. 108. 

It a|>]tears by said amended declaration that the plain- 
titf's supjtosed causes ot action arose in October, PU«>. and 
tlu* >uit m this ease was lilt'd m July. PMi, more than threi' 
years after tlu* alleged damage had accrued. Prom the cas*, 
as stated by jdaintilf, his cause of action is barred by the 
statute in such cases, and he is not entitled to relief. 

Hist. Col. Code, Sec. 1205. 

03 C. S.. 72. 

ioi c. s’., r><>7. 

107 r. s.. 123. 

134 (la., 114. 

40 App., page 35)1, Hist. Col. 

plaintiff asks damage because of two election contests con¬ 
ducted at different times against different persons following- 
different elections. These are two separate and distinct cases, 
and have no connection with each other, so that their joinder 



in a single count with a single prayer for damage is a mis¬ 
joinder of cause. 

:>1 rye., page 11S, and eases cited. 

riaintilf does not allege how much, if any, damage lie 
claims because of the alleged failure of defendant to print 
testimony in contest against (ieorge S. Legare, nor how 
much, if any, damage he claims because of the alleged fail¬ 
ure to print testimony of the contest against Richard S. 
Whaley, hut alleges “that by failure of the defendant to 
do his duty plaintiff suffered great financial loss, including 
the expense of taking testimony—the sum of twenty thou¬ 
sand dollars ($’20,000)". Plaintiff should allege the sev¬ 
eral amounts of damage and on what account, including a 
statement as to the amount expended, if any, in taking testi¬ 
mony, and such failure is fatal to his petition. 

Kisele r.s*. Addis, 120 Fed., Odd. 

Millay r.s*. Thomas, dtt Cal., 044. 

Brink r.s*. Smith, 77 Fed., 120. 


This court has no jurisdiction in this case. The House 
of Representatives has entire and exclusive control in con¬ 
tested election cases. 

If this court had jurisdiction, there could he no liability 
of the defendant, unless la* was clerk of the House of Rep¬ 
resentatives at the time of the alleged wrongful act, which 
the plaintiff does not allege. 

The plaintiff, to obtain special damage, must show that 
he fully complied with the statute in his election contest 
cases by stating the facts in regard thereto, and this he 
does not allege. 

The testimony was mailed to the clerk by the plaintiff 
herein and not bv the officers who took the testimonv, and 
on this account the clerk, if he had received the testimony, 
would not he authorized to print it, and plaintiff has no 
cause of action. 
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If defendant had failed to print as alleged no damage 
would have resulted, because the papers are all required to 
be sent to the election committee of the House, whether 
they are printed or not, and there is no allegation that they 
were not sent to the committee. 

There are two separate and distinct causes stated in one 

count. 


There are no 
This cause is 


separate claims for damage, 
barred hv the statute ot limitations. 

c 


Respectfully submitted, 

JAMES T. LLOYD, 

A. LEFTWICII SINCLAIR, 

Attorneys for Appellee. 
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